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As schools prepare to reopen in the fall, there is a growing concern that school districts and educational 
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• About three in 10 ESAs predicted that they would have to �nd the resources to respond to at least 
�ve due process complaints. 

• Nearly one in 10 ESAs said they already received a due process complaint related to special education 
delivery during the pandemic. 

Among those ESAs that expressed concerns about IDEA-related litigation:

• More than one third said that their concerns were growing. Initially, some ESAs felt there was 
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In the AESA survey, respondents gave a variety of responses when asked how special education 
litigation would impact the district �nancially in the fall. �e layout algorithm of the responses (Figure 
2) presents the most important words in larger font sizes and at the center of the chart. It suggests that 
special education litigation would impact school funding, school sta�, and students. In general, school 
leaders worried that the IDEA litigation may aggravate the budget situation of districts and exacerbate 
equity issues in schools. It could result in cutting programs, reducing personnel, and shortening quality 
teaching time.

How are special education litigation 
concerns impacting budgeting

for the next school year?

Figure 2. The layout algorithm8 of responses in the AESA survey to the question how special 
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�e following are some AESA survey responses related to budget and funding issues:

• “With districts projecting a decrease in state funding, the cost of litigation will have an impact on the 
entire educational community for a district.”

• “When we are looking to cut budgets and sta�, the thought of spending $50,000 and more per case 
will certainly take away from our ability to educate all of our students. One case could pay a teacher’s 
salary. We are under-funded in special education already.”

• “I fear that the cost of litigation could potentially bankrupt our district.”

• “We are a very small independent district, and a single due process hearing could, in reality, close 
down the district.”

• “One due process complaint will cost the district at least $50,000, even if it is settled at mediation. 
As a small school district, this greatly impacts the budget and the ability to provide services to all 
students, including students with disabilities.”

�e following are some AESA survey responses about issues related to school personnel:

• “�ese legal proceedings tie up sta�, administrators, related service providers, etc... pulling records, 
meeting with attorneys, having mediation, preparing for litigation, ongoing e�orts to try to resolve 
complaints. �ese events are extremely time-consuming in addition to monetarily consuming. All 
the while, these sta� are tied up and unable to complete services and duties for other assignments and 
students with disabilities.”

• “Aside from the costs, the irreparable damage is actually to the sta�—they work so diligently to serve 
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During the school closures caused by the COVID-19 pandemic, schools are limited in their ability to 
provide all education services required in students’ IEPs, regardless of what e�orts have been made by 
districts. According to the AESA and AASA surveys, school leaders anticipated a rush of IDEA-related 
complaints. �ey worried that the increasing cost of handling the special education litigation might 
deplete funds used to improve curriculum, instruction, and programs. Unfortunately, the concerns are 
becoming visible in at least 27 states, as shown in the cases collected by NSBA. 

While students with disabilities have di�erent conditions, and the IDEA-related complaints di�er, the 
cases collected thus far can be grouped into seven categories (Figure 3). Consistent with the survey results 
from AESA and AASA, the evidence collected by NSBA shows that so far, the complaints have focused on: 

• �e inability of schools to provide the education services required in the student’s IEP during COVID-19, 
including insu�cient services (30%) and parents’ requests for compensatory education (22%).

• Lack of technology access or broadband connectivity commonly called the “homework gap.” 

• Failure in arranging an IEP meeting or reaching agreement on service changes in IEPs between 
parents and schools.

Note that some complaints came from the ambiguity of policies. For instance, in one state, districts 
were confused about whether to give prior written notice of the services they could provide during 
COVID-19 or whether to develop an amendment to an IEP. School leaders are concerned about the 
following scenarios:

• If parents do not agree with the amended IEP, what should happen? What services should 
schools provide? 

• Assuming there is a request (or complaint) for compensatory education a�er the pandemic, should 
school districts provide a prior written notice that speci�es the amount of compensatory education 
and related services? 

• If districts could mitigate in the interim by providing certain remote education and services, 
should they?

What IDEA-related complaints are 
school districts receiving?
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In one high-pro�le example, the Chicago Teachers Union (CTU) �led a suit against the U.S. Department 
of Education (ED) and the Board of Education of the City of Chicago, challenging the failure to 
waive IDEA requirements. CTU reasoned that ED should exercise its authority granted by Congress 
to consider and appropriately waive the requirements under the IDEA and Section 504. �ose 
requirements impose impossible regulatory burdens on large school districts during the remote learning 
caused by the pandemic. Without the waiver, teachers and service providers in special education must 
redra� roughly 60,000 existing IEPs and Section 504 plans for children in the Chicago public schools, 
according to CTU. �e suit sought an injunction for CTU members. �e federal court denied the 
injunction on June 19, but noted “�at the Court is unable to grant the relief their representatives seek 
should be read neither to discredit their substantive views on remote learning nor to call into question 
their manifest dedication to duty.”

Need for clarifying
policies 7%

Flexibility issue 4%

Insu�cient services 30%

Service change in IEPs 7%

Compensatory
education 22%

IEP meetings 15%

Broadband
connectivity 15%

Figure 3. Percentage of IDEA-related complaints, by category: 2020

Source: NSBA10 (2020)
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“School board members and other public school leaders have managed a herculean task to serve students 
during the pandemic,” said Anna Maria Chávez, the NSBA Executive Director & Chief Executive O�cer, 
in a recent national reopening collaboration document11 released by the National Labor Management 
Partnership (NLMP). 

“We all agree that FAPE is important, but the legal understanding of FAPE during a pandemic cannot be the 
same thing as FAPE under normal educational circumstances. ESAs and school districts are doing the best 
they can to ensure all students are appropriately served when schools are closed due to a pandemic. Flexibility 
at the federal government to shield districts from frivolous lawsuits is essential to putting ESAs and districts 
on a path towards a successful next school year,” according to Joan Wade, AESA Executive Director.

AASA Executive Director Daniel Domenech stated that “Congress must act swi�ly to provide liability 
protection to districts around IDEA. District leaders need to be focused on addressing learning loss, not 
preventing litigation. �is is not a free pass for districts to stop serving students with disabilities appropriately. 
Instead, this is an opportunity to provide reasonable, temporary, litigation protection for the vast majority of 
districts that are doing everything feasible to meet IDEA during the pandemic, but simply cannot meet every 
requirement exactly as intended for every single child.”

Although the U.S. Department of Education recognized that exceptional circumstances may a�ect how 
special education and related services/supports are provided to students with disabilities and would o�er 
�exibility12, the policy support has been inadequate. �e data from AESA, AASA, and NSBA suggest the 
�ip side of �exibility, that is, the ambiguity of federal or state policies could lead to legal challenges for 
school practitioners.

Policy implications
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1 https://www.nsba.org/Advocacy/IDEA
2 https://crcmich.org/a-budget-increase-for-special-education-not-really; https://www.edweek.org/ew/articles/2020/01/15/why-
the-feds-still-fall-short-on.html
3 https://www.gao.gov/assets/710/702514.pdf
4



�e National School Boards Association (NSBA) is a federation of state associations and the U.S. territory 
of the Virgin Islands that represent locally elected school board o�cials serving approximately 50 million 
public school students regardless of their disability, ethnicity, socio-economic status or citizenship. Working 
with, though, and for our state association members, NSBA advocates for equity and excellence in public 
education through school board leadership. We believe that public education is a civil right necessary to the 
dignity and freedom of the American people and that each child deserves equitable access to an education 
that maximizes their individual potential. For more information, visit www.nsba.org/About.

1680 Duke St, Alexandria, VA 22314

AASA, the School Superintendents Association, founded in 1865, is the professional organization for more 
than 13,000 educational leaders in the United States and throughout the world. AASA members range 
from chief executive o�cers, superintendents and senior level school administrators to cabinet members, 
professors and aspiring school system leaders. AASA members are the chief education advocates for 
children. AASA members advance the goals of public education and champion children’s causes in 
their districts and nationwide. As school system leaders, AASA members set the pace for academic 
achievement. �ey help shape policy, oversee its implementation and represent school districts to the 
public at large. Learn more at www.aasa.org 

1615 Duke Street, Alexandria, VA 22314

AESA is a national organization for ESAs and proudly supports over 500 regional educational service 
agencies in 45 states.  ESAs and their sta� support school districts in their regions with services such as 
sta�ng, professional development, and various other resources. ESAs signi�cantly contribute to educating 
our nation’s students in the grades Pre-kindergarten through grade 12 and beyond. For more information 
visit www.aesa.us

4031 FM 1463 Road, Suite 40-282, Katy, TX 77494
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